Will Student-Athletes Become Employees?

As the fall college football season is in full swing for another year, there is once again a
national focus on collegiate sports. With the National Collegiate Athletic Association (NCAA)
NIL rules now firmly in place, student-athletes such as the football stars on our screens every
weekend, are able to profit off of their statuses in college sports through endorsement deals for
their Name, Image, and Likeness.! This relatively new rule opened the floodgates to many
interesting possibilities for the future. Perhaps most importantly, it raised the question of whether
student-athletes will eventually be deemed employees of the NCAA, their conference, or their
universities.

The Fair Labor Standards Act is the most relevant law that must be interpreted to assess
whether student-athletes are employees. This act lays out federal minimum wage and overtime
pay.2 In Berger (discussed in detail below), the Seventh Circuit explained that FLSA does not
clearly answer the question of whether student-athletes qualify as employees.? The court explains
that FLSA does not define “work™ in the act.* They further describe that the student-athletes tried
to rely on the section in the Field Operations Handbook describing work-study programs because
these programs qualified as employment.® They tried to compared their student-athlete positions
to work-study programs in order to also qualify as employees.® Student-athletes also used the
handbook to argue that NCAA sports are sufficiently different than the club sport
extracurriculars which the section explicitly excludes from counting as work under FLSA.’

Evidently, there is still ambiguity under FLSA even after the publication of the handbook.
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Thus far, student-athletes are not considered employees, despite the new NIL rules. In
NCAA v. Alston, the Supreme Court held in an antitrust suit that the NCAA limiting student-
athletes' compensation was a violation under the Sherman Act.8 This decision is what led the
way for the new NIL rules.® After this ruling, states were allowed to officially adopt their
proposed NIL rules for student-athletes and the NIL deals began July 1, 2021.%° Importantly, the
NCAA claims that the national NIL rules are supreme over state laws.!! The concurrence in
Alston by Justice Kavanaugh essentially raised the question as to whether student-athletes should
be employees.*? In Justice Kavanaugh’s concurrence, he explained that:

“[nJowhere else in America can businesses get away with agreeing not to pay their

workers a fair market rate on the theory that their product is defined by not paying their

workers a fair market rate. And under ordinary principles of antitrust law, it is not evident
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why college sports should be any different. The NCAA is not above the law.
Kavanaugh’s concurrence suggests that he believes that student-athletes are employees and that
eventually they should be treated as such.* In addition to Justice Kavanaugh’s opinion, the
current National Labor Relations Board’s General Counsel, Jennifer Abruzzo, issued a
memorandum stating her view that student-athletes are employees.!®

Despite the view of Justice Kavanaugh and NLRB’s Abruzzo, no court has yet held that

student-athletes are employees. In Dawson v NCAA, the United States Court of Appeals for the
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Ninth Circuit found that student-athletes are not employees of the PAC-12 or the NCAA under
the Fair Labor Standards Act.'® The court’s reasoning included that the NCAA and conference
league could not “fire or hire” the athletes and there was no “expectation of compensation.”*’
The football player’s argument for “minimum wage” compensation and “overtime pay” thus
failed.8

Dawson was considered and ruled on before NIL rules were adopted in California or any
other state'® because this case preceded Alston. A year after Dawson was decided, however,
California was the first state to adopt an NIL rule with Governor Newsome’s adoption of the Fair
Pay to Play Act, initially set to begin in 2023.2° After the national ruling in Alston, California’s
NIL laws began in 2021.% It is possible that this case could have been decided a different way
today given the new national NIL rules which allow for student-athletes to be given
compensation for their participation in sports (though they are not paid by the school directly).?

It is far easier to argue against the court’s ruling in Dawson today given the new NIL
rules. The court’s claim that there was no compensation expected by the players?® is simply no
longer accurate. However, it might still be true that the employers are not the NCAA nor the

league per se, but there is a strong argument for student-athletes that universities themselves are

their employers.
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In addition, the court was already on somewhat shaky ground in Dawson when it held
that the NCAA could not hire or fire them?* because the NCAA could mandate that a player is
fired for committing certain violations.?®> The argument is still stronger that the student-athletes
are employees of their own individual universities here, however, because there is no dispute that
coaches have the ability to drop players from their roster and they have control over their
recruiting (hiring) process as well. Thus, by reframing the issue of employers as the schools
themselves, student-athletes may have a stronger chance of winning their case.

The Seventh Circuit similarly held that student-athletes are not employees in Berger.2®
The student-athletes' argument that they are employees failed despite their comparison of their
“jobs” to the work study program that qualifies under the FLSA handbook.?’ The court also
noted that sports participation is voluntary which works against the student-athletes argument
that they are employees.?® The court also held that the internship test was not applicable in cases
of student-athletes because it was not representative of the relationship of student-athletes to
universities.?® This court thus adopted a flexible, case-hy-case specific test for examining
whether student-athletes are employees.*®

Another recent case on the issue of student-athletes as employees is Johnson v NCAA. In
2021, the court in the U.S. District Court for the Eastern District of Pennsylvania held that the
student-athletes are not legally not employees of their respective colleges, so the NCAA’s

motion to dismiss was denied.3! The suit was brought by Division | athletes in various sports at
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various colleges and universities in states such as Pennsylvania and New York.3? The Third
Circuit heard arguments for this case on appeal in February of 2023 but the court has not yet
reached a decision.®® Given the timing of this case (it was brought after the NIL deals were
permitted), the student-athletes are in the best position they have ever been in to prevail.

The most recent case on the issue of student-athlete employment status that is gaining
national attention is in California. National College Players Association filed a complaint with
the NLRB against USC, the PAC-12 conference, and NCAA during the spring of 2023.34 In May
2023 in Los Angeles, a National Labor Relations Board official filed this complaint against these
entities for not letting its student-athletes unionize and thus not recognizing student-athletes as
employees.®® This case is unique in that the student-athletes are alleging violations of the
National Labor Relations Act by the three “joint” employers.® The student-athletes initial
complaint focuses on the control that USC has claimed over student-athletes, particularly in
regard to media appearance and social media posts.” This case, like Johnson, could be critical to
this debate if student-athletes prevail. There is a hearing set in front of the administrative judge
on November 7, 2023.%

If the student-athletes prevail in Johnson or any similar case, obtaining a ruling that they

are employees, many interesting legal issues would arise. Student-athletes, if deemed employees,
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should be allowed to unionize,® and participate in collective bargaining. Depending on which
entity courts rule that students are employees of (their universities, the NCAA, or their leagues)
could determine the scope of their bargaining power. For example, if the courts rule that student-
athletes are employees of the NCAA, athletes should be free to unionize in any way they choose.
That should also be the case if universities themselves are held to be the employers. This means
student-athletes would need to make decisions about whether they would have separate groups
based on division of play (for example, DI athletes would have its own union), sport (all soccer
players would be in their own union), or by conference (for example, the Big Ten would create
its own union).%

Beyond collective bargaining, Title Nine cases could also be brought if compensation is
dramatically different for female athletes as compared to their male counterparts.*! Similarly,
players may have more rights and power against their coaches in some ways if they are deemed
employees. For example, as a union, they could more easily strike, 42 and they could have claims
for overtime pay if their coaches exceeded the NCAA rules for practice hours in a week.*?

It is possible that Congress will address this question through legislation rendering the
court’s job far less significant. Currently, legislation is being considered that would address the
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would clarify that student-athletes are not employees of their universities.** Senator Cruz calls
for even stricter legislation that would make clear that student-athletes are not employees of their
schools, conferences, or the NCAA.%

If Congress does not pass legislation on this issue and there continue to be suits brought
across the nation by student-athletes asking courts to address the question of whether student-
athletes are employees, if even one district rules that student-athletes are employees, it could
push the Supreme Court to hear the case and decide the issue. Thus far, the Seventh and Ninth
circuits have held that student-athletes are not employees*® and the Johnson case is still pending
in the Third Circuit.#” It is impossible to know how the Supreme Court would decide the issue,
but from Alston, it seems likely that Justice Kavanaugh would rule in favor of the student-
athletes.*® The question remains, could the NIL rules persuade the Supreme Court that student-

athletes are employees?
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